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34 Competent on Competence
Understanding Duties and Approaches to
Effectively Lawyering Competence to Stand Trial

By John T. Philipsborn -

Lawyers have an obligation to investigate a client’s possible incompetenceand to
bring the issue to the attention of the trial court when necessary.John Philipsborn
writes that defense lawyers should resist attempts by trial courts to marginalize
© freshidea | AdobeStack - lawyers’ stated concerns about the client’s competence. Lawyers should be
prepared to argue that rulings from the U.S. Supreme Court explain the utility of
information on competency. Although some courts have ruled that there may be
instances in which the lawyer is not considered ineffective when he or she decides,
for “tactical reasons,” not to raise a question about the client’s possible
incompetence, other courts have ruled differently. Finally, the lawyer should
consider possible negative consequences when deciding how much information
to provide regarding the client’s competence.

48 Defending Sexual Assault Allegations by Children
Using Forensic Interview Protocols to Your Advantage
By Randall Levine and Rachel Gruetzner

The goal of forensic interviewing is to ensure that statements from a child
accuser are obtained in an unbiased manner. Social scientists have performed
experiments to pinpoint how to minimize child suggestibility. To attack a
forensic interview, defense lawyers should do the following: (1) become familiar L
with the jurisdiction’s protocols for forensic interviews, (2) examine statutes and © tumsasedgars | iStack
rules regarding protocols and admissibility of child witness statements, (3) engage an expert and identify
places where the protocols were not followed, (4) move to suppress when the protocols were not followed,
and (5) decide how to highlight the failure of the forensic interviewer.
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Defending Sexual Assault
Allegations by Children

Using Forensic Interview
Protocols to Your Advantage

Raymond Buckey and Peggy McMartin-Buckey to

trial over allegations of sexual abuse at the
McMartin Preschool in 1983.' The three-year trial,
which ultimately led to acquittals for both defendants,?
was one in a series of high-profile cases that spurred
changes in how the criminal justice system views chil-
dren’s allegations of abuse, and importantly, how such
allegations should be investigated.’ Since the issues
came to light in the 1980s, social scientists and psy-
chologists have performed hundreds of experiments to
pinpoint how to minimize child suggestibility. The
result: nearly standardized forensic interviewing pro-
tocols* that offer “empirically supported guidelines to
forensic interviewers.” But, like any other mechanism
in police work, there is the policy, and then, of course,
there is the practice.® Despite that decades have passed
since the McMartin mess, law enforcement still strug-
gles to ensure that child accusers are properly protect-
ed from suggestibility.

I t has been nearly 35 years since prosecutors brought

©tumsasedgars | iStock

The Policy

The federal Child Abuse Prevention and Treatment
Act (CAPTA) was “designed to influence state law by
denying states federal funding if they do not meet fed-
eral standards related to the prevention, investigation,
assessment, and prosecution of child abuse”” Thus,
every state enacted a statutory scheme that requires
alleged victims of child sexual abuse to be interviewed
pursuant to a forensic interview protocol, although
these statutes are not created equal.

The goal of forensic interviewing is to ensure that
statements from a child accuser are obtained in an
unbiased and “truth-seeking manner,” to attempt to
determine whether the child’s reports are real, imag-
ined, or the product of suggestion by another, and fur-
ther, to avoid suggestion to a child through the inter-
view itself.* While forensic interview guidelines vary
from program to program, there are some universal
guidelines. All forensic interviews should be child
focused, tailored to the child’s age and development,
and should occur in a comfortable, neutral location
free from outside influence. Forensic interviews then
proceed in phases.

Different schools of thought teach different phases,
but the phases can be summarized as follows: (1)
Introduction, including an establishment of ground
rules for the interview; (2) Rapport Building, during
which the interviewer makes the child comfortable
with the interview setting and makes clear to the child
that the goal of the interview is for the child to talk, not
the interviewer; (3) Practice Interview, where the inter-
viewer elicits information from the child about a neu-
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tral event, to help the child understand
and learn that the child is to provide the
information and reinforce the ground
rules; (4) Transition to Substantive
Issues by Asking Open-Ended
Questions, which protects the child
" from suggestion by the interviewer, and
allows the child to explain the event in
his or her own words; (5) Clarification
Phase, where the interviewer can clarify
the. child’s comments and seek legally
relevant information, while still avoid-
ing leading or specific questions; and
(6) Closing the interview, by allowing

the child to ask questions, reverting to a

neutral topic, and thanking the child.’ -

The Practice: How to Attack
a Forensic Interview

. Step One: Become Familiar
with the State’s Protocols

for Forensic Interviews

While every state requires that
child accusers be interviewed pursuant
to a forensic interview protocol, there
can be distinctions from state to state. It
is imperative that defense counsel
obtain a copy of the protocols, and if
possible, the training materials provid-
ed to child interviewers in defense
counsel’s state. A Freedom of
Information Act request should yield
results for these materials.

Step Two: Learn Statutes and
Rules Concerning Interview
Protocols and Admissibility of
Child Witness Statements

Defense lawyers must familiarize
themselves with the statute that
requires the government to employ the
protocols in their state, and answer the
question of whether the state has rules
of evidence or a statute that permits
admission of statements made in foren-
sic interviews. The question of admissi-
bility varies greatly among the states.

For example, Michigan created a
task force to craft protocols for child
advocates and law enforcement engag-
ing in forensic interviews of children
alleging abuse." Then, Michigan enact-
ed a statutory scheme that requires all
law enforcement interviews of children
under 18 years of age to be conducted
pursuant to these protocols.” Yet
despite that the implementation of the
forensic interviewing protocol is nearly
20 years old, there are no tailored statu-
tory or evidentiary rules regarding the
question of admissibility of the inter-
view content, and there are no rules
concerning what remedies are available

WWW.NACDL.ORG
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to a criminal defendant if the protocols
are not followed.

This is not uncommon. Many state
statutes require forensic interviewing
but define neither the requirements
that must be met for the interview evi-
dence to be admitted at trial nor what
should occur if protocols were not fol-
lowed. Some states have rules of evi-
dence or statutes that define whether
video tape of forensic interviews may
be introduced as evidence.” However,
many of these same states do not
require forensic interviews to be video-
taped,” leaving courts to grapple with
the effect failure to adhere to the foren-
sic interview protocols has on the
admissibility of out-of-court state-
ments by child accusers and their testi-
mony at trial.

The intersection of the statutory
requirements of interviewers’ use of the
protocols, and the possible admissibili-
ty of the statements made to those
interviewers at trial, is key, as the prac-
titioner must identify where one does
not support the other. For example, in
Michigan, the rules of evidence provide
a hearsay exception to allow for out-of-
court statements of children under 10
regarding a sexual act, but arguably, the
rule does not extend to statements
made during forensic interviews. By
design, statements elicited in forensic
interviews are not spontaneous, and the
evidentiary rule requires that the state-
ment must be “shown to be sponta-
neous and without indication of manu-
facture[.]”* It is imperative that
defense counsel identify these gaps in
the law before approaching each indi-
vidual case, as these gaps can inform
creative requests for relief.

Step Three: Identify Places Where
the Protocols Were Not Followed

While protocols vary state to state,
there are certain areas of a forensic
interview to which all interviewers
should adhere.

A. Was the interview video or

audio recorded? If not, are notes

from the interviewer available?

Obviously, video or audio record-
ing of an interview is a “best practice,”
but it is one that is regularly ignored.”
If video or audio of an interview is not
available, subpoena the notes from the
interviewer. While note taking has
been shown to be unreliable, at the
least, a copy of notes from an inter-
viewer can help defense counsel iden-
tify other deficiencies in the interview.
Further, a lack of notes can indicate a

greater problem in the investigation of
the crime, completely, which could
provide support for defense counsel’s
requested relief or provide an addi-
tional defense theory.

B. Where was the child
interviewed?

The environment of the interview
is very important. The child should be
interviewed in a neutral location, where
the child feels comfortable and free of
outside influence.

C. Was the interviewer known

to the child, or was there a

“social support” person present?

It is generally preferred that a foren-
sic interview be conducted by a single
person that was not previously known to
the child. However, some agencies have a
standard practice of involving more
than one interviewer, allowing law
enforcement officials to watch the inter-
view through a two-way mirror and
interject questions, or allow a support
person to be present for the child. These
circumstances are important points that
can be used to attack the reliability of the
statements made in the interview.

D. When and how many times

was the child interviewed?

Research suggests that an inter-
view should occur as soon as allega-
tions are made, and that multiple
interviews should be minimized. The
concern is not necessarily about the
number of interviews, but that chil-
dren are impacted by repeated, sugges-
tive questioning.”

E. Were open-ended

questions used?

In general, forensic interviewers
should use open-ended questions as
much as possible. If a suggestive ques-
tion must be asked, then the interview-
er should ask an open-ended question
to follow up on the child’s response.'
Even federal courts have acknowledged
that research supports that the use of
“yes” or “no” questions when interview-
ing children alleging sexual abuse yields
less reliable responses.”®

F. Were alternative

hypotheses tested?

The purpose of forensic interview-
ing is to test hypotheses as opposed to
confirm hypotheses. For that reason,
interviewers should ask questions
regarding alternative hypothesis to rule

- out alternative explanations for the

allegations.” Failure to do so necessari-
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DEFENDING SEXUAL ASSAULT ALLEGATIONS BY CHILDREN

ly indicates a concern with the training

of the interviewer, and the reliability of

the interview.

Step Four: Engage an Expert
on Child Suggestibility

It is imperative that practitioners
engage an expert in the areas of forensic
interview protocols and child sug-
gestibility. The expert should work with
defense counsel closely from the cre-
ation of pretrial motions to the end of
trial, depending on the defense strategy
as discussed below.

Step Five: When Interview
Protocols Are Not Followed, Move
to Suppress and Request a Hearing
An expert can help counsel deter-
mine whether the interview has materi-
al violations that warrant suppression.
How should counsel proceed when
there were violations? In a pretrial
motion, defense counsel should (1)
argue that the government’s failure to
follow forensic interview protocols
requires suppression of the unreliable
evidence, and (2) request an evidentiary
hearing at which counsel will present
the defense expert. For example, it is
likely a material violation of the proto-
cols that an interview occurs at a child’s
home, with the child’s mother sitting
next to the child. However, in some fac-
tual circumstances, it could be a materi-
al violation if alternate hypotheses were
not tested, such as in the case of a con-
tentious divorce between parents with

The Forensic
Interview

Was the interview
recorded?

Are the interviewer’s
notes available?

Where was the child
interviewed?

Did the child know the
interviewer?

Was a “social support”
person present?

When was the child
interviewed?

Did the interviewer ask
open-ended questions?

50 WWW.NACDL.ORG

the child accusing one parent of crimi-

" nal sexual conduct.

In the motion, the defense should
argue that the failure to follow the
forensic interview protocols indicates
that the evidence is unreliable, and
thus, suppression of the evidence is
required. There are several legal
avenues to make this claim. Suggestion
in identification is not a novel legal
concept. Counsel can correlate the situ-
ation to a situation in which a lineup is
ruled suggestive or an identification
coerced.” The U.S. Supreme Court’s
jurisprudence suggests that even adults
are susceptible to suggestibility when it
occurs in certain contexts. Thus, it is
not a leap for a trial court to consider
that children interviewed by law
enforcement may have been subjected
to suggestion.

However, note every point where
the forensic interview failed to comply
with the state’s protocols, whether these
failures are material or not. If the foren-
sic interview had several problems,
rank them in order of importance, but
do not leave out any point. Use the
expert to help include citations to
research in the defense brief to support
the arguments as to specific points. If
defense counsel’s state has a rule of evi-
dence or statute that allows for admissi-
bility of statements made in forensic
interviews, focus the attacks of the
interview on the reliability questions
posed by the rule or statute.

Although suppression is a drastic
remedy that is likely to be imposed only
in the most egregious circumstances,
the opportunity always exists for favor-
able alternative relief. In most jurisdic-
tions, investigators are either statutorily
mandated to follow forensic interview
protocols, or administrative rules
require use of the protocols. There must
be a remedy for blatant disregard for
these authorities specifically enacted to
moderate police conduct. Find case law
in the local jurisdiction regarding
remedies considered when statutes,
administrative rules, or regulations
have been violated by the government
that do not rise to the level of a consti-
tutional violation.” Then, argue that
even if suppression is not warranted, at
the least, the trial court should be
required to give a cautionary jury
instruction on the matter.

This argument has been successful,
and the judge read the following caution-
ary instruction to the jury:

Michigan law requires children
under 16 years of age who

make allegations of sexual
assault to be interviewed by
law enforcement in accordance
with forensic interviewing pro-
tocols adopted by Kalamazoo
County and modeled on Task
Force publications. It is up to
you to decide what effect, if
any, a failure to adhere to the
protocols might have had on a
witness’s credibility.”

Furthermore, there may be second-
ary gain achieved in litigating the issue
of noncompliance. Requesting an evi-
dentiary hearing, at which the forensic
interviewer is required to testify, may
yield fruits in cross-examination. Use
the cross-examination for discovery on
the circumstances surrounding the
interview and any deficiencies that exist
in the compliance with the protocols.
Even if the court refuses to grant the
motion to suppress, at a minimum the
defense team is likely to obtain some
information that will allow it to bolster
a defense theory at trial.

Step Six: Question Defense Expert
About Purpose of the Protocols

Counsel should question the
defense expert at the evidentiary hear-
ing, primarily about what the protocols
are and their purpose, but counsel
should put less emphasis on how the
protocols were -not followed in the
client’s case. It is not permitted for any
expert to testify regarding the veracity
of another witness, Le., a child sug-
gestibility expert cannot testify
whether a child’s statements are truth-
ful, just as a forensic interviewer can-
not testify as to whether the child being
interviewed was telling the truth about
the alleged abuse.® If an expert’s testi-
mony comes too close to a commen-
tary on the veracity of the witness, then
there is a risk that the court will severe-
ly limit the testimony of the expert
based on its belief that the expert’s tes-
timony is too close to a comment on
the veracity of the accuser.

However, an expert can testify.
regarding whether forensic interview
protocols were followed, and why it is
important that forensic interview pro-
tocols be followed. The key for the
defense expert is to explain what the
best practices are, and what the dangers
are if they are not followed. After doing
this, the expert can opine as to whether
there were failures in the forensic inter-
view in defense counsel’s case.

When defense counsel engages an
expert in forensic interviewing, the
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government  generally  counters.
However, the government is in the
habit of asking the forensic interviewer
who interviewed the witness in the case
to testify as an expert regarding the
protocols. This is a gift to the defense
team. Instead of requiring the defense
expert to testify at length about the
failures to adhere to the protocols of
the interviewer, defense counsel can
draw out those failures on cross-exam-
ination of the government’s witness.

Further, consider attacking the
forensic interviewer’s bias and training
in cross-examination. Often, a forensic
interviewer is not necessarily trained
in how suggestibility works — his or
her training may be limited exclusively
to how to avoid suggestion. That is
important because the purpose of
forensic interviewing is not simply to
collect evidence for the government.
Its primary purpose is to ensure that
the child accuser’s statements are true,
and not imagined, falsely implanted by
suggestion, or purposely false for some
other reason (e.g., suggestion by a
mother to make accusations against a
father during a contested divorce).
Forensic interviewers who are also law
enforcement officials, or work exclu-
sively with law enforcement, are not
necessarily as likely to approach the
interview from this perspective, and
routinely fail to apply the methods
that are designed to avoid suggestion.”

In a recent case, at an evidentiary
hearing on a motion to suppress,
defense counsel presented testimony of
Dr. Katherine Jacobs, a psychologist
with vast experience in the creation of
the forensic interview protocols and
the importance of their application
during interviews of alleged sexual
abuse victims.?* The protocols had
been materially violated in this case:
the investigator interviewed the child
at her home (with parents in the next
room), did not audio or video tape
record the interview, and took no notes
of the interview. The government took
very few steps to ensure the protocols
had been followed.

Although Dr. Jacobs’ testimony
touched briefly on the ways that the
protocols were not followed, her tésti-
mony focused primarily on the pur-
pase of the protocols and the dangers
associated with not following them.
The decision to focus Dr. Jacobs’ testi-
mony on the importance of the proto-
cols was two-fold. First, defense coun-
sel wanted to educate the court about
the protocols. Second, the defense
wanted to avoid case law in Michigan

WWW.NACDL.ORG

that excludes experts like Dr. Jacobs
from testifying due to concern that the
expert’s testimony is construed as an
expert opining on the credibility of the
accuser.” Instead, defense counsel
questioned the forensic interviewer
about his failures in following the pro-
tocols, and asked him to explain why
he did not follow them.

After the evidentiary hearing, the
court made various findings regarding
the failures of the government to fol-
low the forensic interview protocols.
Nonetheless, the court declined to
grant defense counsel’s requested relief
to suppress the accuser’s testimony. It
instead ruled that the defense expert
could testify at trial regarding the pro-
tocols, but that the expert could not
testify about where the interviewer or
interviewers failed to adhere to the
protocols, and reserved on whether a
jury instruction was appropriate. It
reiterated that the jury could draw its
own conclusions about what effect any
failure to adhere to the protocols
might have had on the witness’s credi-
bility.®® This clued the defense team in
to how a court might respond during
trial to an objection that the defense
expert’s testimony came too close
to commenting on the veracity
of the witness.

Step Seven: Decide How to
Highlight the Failures of the
Forensic Interviewers at Trial

The credibility of investigators in
any criminal case is key. Lawyers have
several ways to attack the credibility of
a forensic interviewer. And, although
defense counsel will have been working
with an expert closely in this type of
case, it may not be the best tactic to
attack the forensic interviewer’s credi-
bility through the defense expert at
trial. First, the risk of mistrial exists if
an expert’s testimony is perceived as
being too close to a commentary on the
veracity of the witness. Second, the
defense risks a court severely limiting
the expert’s testimony to address that
concern. Finally, the jury may not see
the defense expert as neutral, and may
mistrust him or her. Thus, it may be
more appropriate to simply highlight
the failures of the interviewer to follow
the protocols in defense counsel’s
cross-examination.

At trial in the case discussed above,
the defense attorney raised the issue of
the protocols not being followed, not
through the defense expert, but
through cross-examination of the

investigator who had performed the -

forensic interview. The investigator
was presented with sections of the pro-
tocols and asked to describe whether
they were followed during the inter-
view, as the investigator had been
trained in the protocols. Defense coun-
sel asked the investigator to explain
why there were no notes of the inter-
view, why the interview was taken at
the accuser’s home rather than in the
appropriate neutral location, why no
hypothesis testing was performed, and
why the interview had not been record-
ed. After this line of questioning, the
court determined that it was appropri-
ate for the jury to receive the caution-
ary instruction discussed in step five.

The-defense focused on the inepti-
tude of the state’s forensic examiner,
who was unable to offer any reasonable
explanation to the jury for the failure
to follow the protocols. After a two-
week trial, the jury delivered a “not
guilty” verdict in two hours.

Conclusion

While this article focuses on foren-
sic interview protocols, its concepts can
be applied in any situation in which the
government fails to meet a statutory or
regulatory mandate. When the govern-
ment has a mandate to follow, defense
lawyers should hold its feet to the fire.
Defense lawyers should always reach
for suppression of evidence, but they
should not be afraid to request alterna-
tive, lesser relief when appropriate.
Even something that seems like a
minor hiccup in an investigation may
very well hold the key to acquittal.
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Conclusion

With efforts" for criminal justlce
reform on the federal level uncertain in
Congress, NACDL is encouraged by state
legislative victories in 2017, The commit-
ment of the advocacy community will
ensure continued progress toward a faiver
and more equitable system that also
ensures public safety.

For the 2018 legislative sessir:ms,
NACDL is trackmg two additional erimi-
nal justice issues — protest (legislation
that seeks to criminalize acts of protest)
and sousveillance (legislation that seeks
to criminalize recording law enforcement
officers in public.

Advocates seeking assistance with
legislative  needs can  comtact
NACDLs State Advocacy Team at
advocacynetwork@nacdl.org,
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In; Colin Fieman, Inside ‘Operation
Pacifier’ and the FBI's Global
Computer Hacking, THe CHAMPION,
November 2017 at 20-33,

In referring to a manual titled
Challenging Government Hacking in
Criminal Cases, Colin Fieman
indicated that the Electronic
Freedom Foundation was one of
the authors., The name of the
organization is the Electronic
Frontier Foundation.
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